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[bookmark: _Int_y1dhn90H]Since its founding, the United States has had a tumultuous relationship with crime and justice, struggling to find balance between punishment and rehabilitation. Mass incarceration, a prominent aspect of the US justice system, is the result of years of policy dedicated to tackling crime in America. Mass incarceration is difficult to define. There is no agreed upon threshold that distinguishes “high” incarceration from “mass incarceration”. Law professor Jeffrey Bellin suggests the degree of incarceration can be determined through three criteria: first, how does present-day incarceration compare to that of the past, second, how does US incarceration compare to that of similar countries, and third, is the U.S  incarcerating more people than necessary?[footnoteRef:2] Rather than using number of prisoners, Bellin’s framework uses degree to determine the level of incarceration. Over the decades, perspectives about how to approach mass incarceration have reflected the social, economic, and political views of the time. This has produced distinct perspectives that have attached themselves to political parties and viewpoints. In recent history, the Republican party has aligned itself with a “tough on crime” perspective, sticking them with the legacy of laying the foundations for mass incarceration. Historians have credited mass incarceration to Ronald Reagan’s presidency, but mass incarceration is much more complicated than a president. Looking at policies of the past, specifically those of the Lyndon B. Johnson can lend more insight into the true beginnings of mass incarceration.  [2:  Jeffery Bellin, “Part 1- What is Mass Incarceration?” Mass Incarceration Nation: How the United States Became Addicted to Prisons and Jails and How It Can Recover (Cambridge University Press, 2022), 11-14.] 

Mass incarceration grew from an era of unpredictability. From the 1950s to the 1980s, even stretching into modern day, the American zeitgeist was one of uncertainty. Under the façade of economic prosperity and mass conformity was an undercurrent of worry. The Cold War inspired concern about nuclear warfare, countering the safety and stability that suburbs and the atomic family provided. On home soil, social tension was also brewing. Part of Johnson’s Great Society was a fight to end racial injustice, and as he took political action to achieve his goals, fallout ensued.[footnoteRef:3] The growth of the civil rights movement contributed to the uncertainty of the time. Martin Luther King Jr’s Birmingham campaign in 1963 brought nationwide attention to peaceful civil disobedience, inspiring many to participate in sit-ins and protests. In addition, the passing of the 1964 Civil Rights Act ended de-jure segregation[footnoteRef:4], forever changing how American social life looked. To many, it appeared as if society was unraveling because of the social and political changes of the era.  Coupled with an increase in crime[footnoteRef:5], this uncertainty inspired political change, especially in criminal justice. While the Cold War felt uncontrollable, domestic issues, such as crime, were not, sparking mass changes in criminal justice policy.  	Comment by Choukrane, Eamonn: what does this mean?	Comment by Guest User: Essentially it means that uncertainty was a defining characteristic of the spirit of the 1950s through the 1980s	Comment by Choukrane, Eamonn: needs to be more specific [3:  “The Sixties” The American Yawp, (Stanford University Press), https://www.americanyawp.com/text/27-the-sixties/]  [4:  De Jure segregation in this context was the legal segregation of Black and white Americans during the Jim Crow era in the South]  [5:  John F. Pfaff, “American Exceptionalism” Locked In: the True Causes of Mass Incarceration—And how to Achieve Real Reform (Basic Books, 2017), 3. ] 

While crime and incarceration rates had been growing since the end of the 1950s, many historians attribute the beginning of mass incarceration to Reagan's presidency. This is not an unfounded claim and it has historical merit. Reagan was outspoken against the criminal justice system, promising “tough on crime” policies once he took office. In 1982, he declared a war on drugs, concentrating state police forces on the common goal of eliminating drug sales and use, focusing especially on crack cocaine.[footnoteRef:6] During Reagan’s presidency, incarceration saw a dramatic spike. Bellin argues that the Reagan years laid the foundation for the modern criminal justice system. Bellin writes, “In 1982, President Reagan appointed a high-profile Task Force on Victims of Crime. The task force’s report, hailed as ‘a historic milestone in the victims’ rights movement,’ was a blueprint for Mass Incarceration”[footnoteRef:7] Though it was incendiary, this report did not actually establish a new approach to criminal justice reforms. [footnoteRef:8] While Reagan’s policies certainly contributed to an increase in mass incarceration, the birth of these policies can be traced back to President Lyndon B. Johnson.	Comment by Choukrane, Eamonn: Something like -"While Reagan's policies certainly contributed to an increase in mass incarceration, the birth of these policies can be traced back to LBJ" [6:  Bellin, Mass Incarceration Nation: How the United States Became Addicted to Prisons and Jails and How It Can Recover, 84.]  [7:  Bellin, 42.]  [8:  Final Report on the President’s Task Force on Victims of Crime (1982), 18. This report promotes policies such as abolishing parole and the Exclusionary Rule as it relates to the Fourth Amendment. Interestingly, these policies would have to be enforced through the Federal Government. Although Reagan was a staunch Republican who, in theory, favored a small government, his crime policies favor action only enforceable by a large and powerful federal government. This expansion/ use of the federal government regarding law enforcement and criminal policy mirrors that of Johnson’s presidency.] 

Initially, it may appear shocking that President Johnson, a liberal president who expanded civil rights and supported reform efforts, set the groundwork for what is viewed by many today as an oppressive, socially regressive institution. Johnson’s presidency was marked by his use of the federal government to protect individual rights.[footnoteRef:9] Mass incarceration is a product of increased federal intervention in the criminal justice system. Historically, the brunt of federal interference in the justice system came from presidents appointing federal judges whose interpretations of the law aligned with their agendas. While judges continue to play a vital role in the sentencing and incarceration process, it was states who were investing money into law enforcement and prisons, and passing legislation regarding case procedure, parole, bail, and infrastructure, effectively making incarceration a state-by-state issue, and the criminal justice system disjointed. Law enforcement policies and justice proceedings all differed drastically from each other. As Johnson thrust the federal government into state law enforcement, he centralized the goals of law enforcement, creating a more powerful, and potentially harmful system. [9:  Legislation such as the Voting Rights Act of 1965 eliminated voter suppression tactics like the poll tax, reducing barriers to vote, especially for African Americans ] 

Johnson expanded federal power as it pertained to criminal justice with the1964 Law Enforcement Assistance Act.  Historian Elizabeth Hinton writes, “…the punitive legislation offered a response to the threat of future disorder by establishing a direct role for the federal government in local police operations, court systems, and state prisons for the first time in American history”.[footnoteRef:10] This legislation shaped future government action and solidified the federal government’s authority over crime, beginning a long history of government intervention in policing and incarceration. The consolidation of federal power over state law enforcement expanded prison capacity. Now, prisons could hold and process more people, contributing to increased numbers of incarcerated persons.  [10:  Elizabeth Hinton, “Origins of Mass Incarceration” The War on Poverty to the War on Crime: The Making of Mass Incarceration in America (Harvard University Press, 2016), 2.] 

After the Law Enforcement Act, Johnson continued to involve the federal government in criminal justice. For example, in a 1967 National Crime Commission report, Johnson wrote, “I urge that Congress should [also] give prompt attention to a number of other aspects of America’s crime problem. Among these is narcotics addiction”.[footnoteRef:11] Johnson used his power to set a Congressional agenda to inspire legislation that would impact state law enforcement.[footnoteRef:12] This request also called for federal grants for the construction of, “crime laboratories; community correction centers; and police academy-type centers”. In viewing these requests, it’s evident that Johnson intended to directly involve federal employees in state affairs and set criminal justice goals on behalf of the states.  [11:  Message from the President of the United States, transmitting a summarization of the report of the National Crime Commission together with recommendations for measures to be taken for prevention of crime (1967), 8.]  [12:  Later in his request to Congress, Johnson suggested sending “…enforcement officers and experts of the Federal Government…” to “…local communities with severe drug addiction problems…” (pg. 9). Notably, this policy mirrors Reagan’s approach to the War on Drugs, depicting similarities between Johnson and Reagan’s political tactics when handling crime.  ] 

[bookmark: _Int_r0VP0ceV]The Omnibus Crime Control and Safe Streets Act of 1967 (hereafter referred to as the Safe Streets Act), made significant systemic changes to the US criminal justice system, achieving one of Johnson’s many crime policy goals. This act established the Law Enforcement Assistance Administration, which was able to administer both block grants and discre[footnoteRef:13].￼ Through the Safe Streets Act, the federal government gained even more control over state criminal affairs, transforming operation of the criminal justice system. States now had to adhere to the federal government’s goals to receive funding for law enforcement, increasing federal oversight into state affairs. What was once a state-by-state justice system became a federal affair, and Reagan would later use Johnson’s Law Enforcement Assistance Act to pursue his War on Drugs agenda. [13:  Office of Justice Programs, Omnibus Crime Control and Safe Streets Act of 1968] 

The legacy of Johnson’s crime policy was felt during the Reagan administration, as seen through the 1984 Sentencing Reform Act (SRA). This act, signed into law by Reagan, drastically changed sentencing procedures. The SRA banned indeterminate sentences, sentences which administered a broad range of prison time.[footnoteRef:14] Indeterminate sentencing had allowed judges to appear tough on crime at the time of sentencing, appealing to constituents, while later shortening the sentence as press surrounding the case lessened. Under the SRA, determinate sentencing[footnoteRef:15] was required, “…imposing a sentence with a high sticker price”. [footnoteRef:16] While this increased a judge’s transparency to the public, harsh prison sentences kept people in prison, exacerbating mass incarceration. Notably, while the SRA contributed to high rates of incarceration, the implementation of these policies would not have been possible without Johnson’s efforts to transfer power in this area from the states to the federal government. Johnson established that it was the role of the federal government to control crime, encoding this transfer of power into law with the Safe Streets Act. In a 1966 message to Congress, Johnson stated that, “We must mobilize all of the resources of our creative federal system if we are to repel the threat of crime to our common well-being. The problems of crime bring us together. We must make a common response,”[footnoteRef:17] firmly establishing and expanding the role of the federal government in local law enforcement. Consequently, Reagan could enact his “tough on crime” agenda by harnessing the power of the federal government. Without Johnson’s reorganization of the justice system, influential policy such as the SRA would not have made nearly as much of an impact on the incarcerated population, as it would have been much more difficult for the federal government to enforce the act’s provisions.  [14:  An example of an indeterminate sentence would be a judge giving a sentence of six months to life in prison. ]  [15:  Determinate sentencing is when a judge gives a highly specific sentence, such as twenty years. A determinate sentence is rigid, leaving less room for a shortened sentence or parole, contrasting the flexibility of an indeterminate sentence. ]  [16:  Bellin, Mass Incarceration Nation: How the United States Became Addicted to Prisons and Jails and How It Can Recover, 53.]  [17:  Lyndon B. Johnson, Special Message to the Congress on Crime and Law Enforcement (The American Presidency Project)] 

Incarceration rates rose during the end of Johnson’s presidency, indicative of the systemic change that was taking place in the criminal justice system. Before his presidency, crime rates were stable. In 1950, the number of people incarcerated was lower than in 1940 by over 7,500 people. In Johnson’s presidency and the following years, the incarcerated population increased. By 1969, the total incarcerated population was nearly 200,000, and by 1976, it was 260,000. .[footnoteRef:18] These rising numbers were a product of political action, sparked by Johnson’s policies like the Law Enforcement Assistance Act and Safe Streets Act. [18:  Patrick Langhan, Historical Statistics on Prisoners in State and Federal Institutions Yearend 1925-86 (Justice Statistics Bureau)] 

Notably, Johnson did differ from Reagan in some respects. He took a holistic approach to his crime reduction policies, not only advocating for the expansion of the police force and modernization of correctional facilities but also focused his policies on preventative measures such as improved education and affordable housing.[footnoteRef:19] While prevention was a critical part of Johnson’s policy, there are many instances where he promoted expanded police authority. In a message to Congress sent on February 27th, 1967, Johnson wrote, “I recommend legislation to extend the authority of police to arrest without a warrant to additional serious offenses, such as assault, unlawful entry, and attempted housebreaking,”[footnoteRef:20] further displaying his willingness to involve the federal government in police affairs. These preventative measures, especially his attempt to address poverty, coupled with the perception that liberal leaders take a more “soft on crime” approach, often overshadow his support for overpolicing communities, a known contributor to mass incarceration.  [19:  Lyndon B. Johnson, Message from the President of the United States, transmitting a summarization of the report of the National Crime Commission together with recommendations for measures to be taken for prevention of crime 2.]  [20:  Lyndon B. Johnson, Goal for the Nation’s Capital. Message from the President of the United States Transmitting Recommendations for Better Government with Home Rule and Representation in Congress; War on Crime with More Restrictive and Rehabilitative Legislation; and Providing a Cultural, International, and Transportation Center (1967), 8. ] 

Incarceration is a striking part of the United States’ political and social atmosphere, creating a stark dichotomy between the founding principle of freedom and the lived reality of millions of Americans. Globally, the United States accounts for nearly 25% of the world’s prisoners although making up only 5% of the world’s population.[footnoteRef:21] With growing criticism surrounding the US criminal justice system, it is important to understand how the U.S got to this place. Reagan has often been used as a scapegoat for mass incarceration, thus our foundational understanding of the justice system is fundamentally flawed. If we only have part of history, we cannot begin to fully understand the extent of the causes and consequences of mass incarceration. We are doomed to continue repeating the mistakes of the past. The roots of mass incarceration go two decades deeper than previously thought, leaving two decades of policy to be explored. Taking a further critical look at Johnson’s war on crime, and his ensuing policies will lend valuable insight into how we understand our criminal justice system today.  [21:  John F. Pfaff, Locked In: The True Causes of Mass Incarceration—And how to Achieve Real Reform, 1.] 
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